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1. Abstract 

 

In this paper we seek to explain the dominance of the OECD transfer pricing guidelines 

(TPG) and its accompanying methods on the world stage. In spite of inherent weaknesses in 

the guidelines and the challenges faced by countries applying them, the guidelines remain 

widely accepted globally. This even if alternative methods, which could be simpler to apply 

exist and are being used by some countries. We argue that the dominant discourse coalitions 

favouring the approaches recommended in the OECD TPGs have managed to form an 

epistemic community centring around the OECD tax network. This epistemic community has 

established and successfully defended the OECD TPG as international best practice, whilst 

side-lining and actively undermining a serious debate over alternative approaches. We use 

discourse network analysis (DNA), to corroborate our argument. We show how the public 

discourse has evolved over time, from 1996 to end of 2018, and how the public discourse has 

in turn translated into effective decisions. By focusing on the politics surrounding the 

international efforts to deal with abusive transfer pricing by MNE, this article contributes to 

the still nascent literature seeking to explain the noteworthy persistence of the current 

international tax regime. Additionally, our article adds to the limited scholarship on 

simplified transfer pricing methods and the reaction to these methods on the world stage.  

 

 

2. Introduction 

 

Transfer pricing is frequently stressed as amongst the most challenging of the global tax 

planning tools employed by multinational enterprises (MNEs).
1
 According to the OECD 

Glossary of Tax Terms, a “transfer price is the price charged by a company for goods, 

services or intangible property to a subsidiary or other related company”.
2  

This allocates the 

tax base generated by the profits of MNEs among the national jurisdictions within which 

                                                 
1
 Joel Cooper et al., Transfer Pricing and Developing Economies: A Handbook for Policy Makers and 

Practitioners (Washington, DC: World Bank, 2016), https://doi.org/10.1596/978-1-4648-0969-9; Thomas 

Rixen, “From Double Tax Avoidance to Tax Competition: Explaining the Institutional Trajectory of 

International Tax Governance,” Review of International Political Economy 18, no. 2 (2011): 197–227, 

https://doi.org/10.1080/09692290.2010.481921. 
2
 OECD, “Glossary of Tax Terms,” 2018. http://www.oecd.org/ctp/glossaryoftaxterms.htm 



 4 

those enterprises operate. Abusive transfer pricing, on the other hand, “occurs when income 

and expenses are improperly allocated for the purpose of reducing taxable income.”
3
  

 

Whilst transfer pricing is a legitimate feature of the commercial activities of MNEs, it is also 

a major source of tax avoidance that can distort the allocation of profit among the countries in 

which multinationals operate.
4
 Transfer price manipulation provides a substantial advantage 

to MNEs in comparison with non-multinational firms because only the former can use this 

type of international tax planning strategy.
5
 In fact, it is comparable to a subsidy that MNEs 

get but domestic enterprises do not get. MNEs have been found to use transfer pricing to 

channel taxable income to relatively low-tax jurisdictions. Drawing on evidence from 

different industrial sectors for a group of OECD countries, Bartelsman and Beetsma estimate 

that on the margin, more than 65% of the additional revenue resulting from a unilateral tax 

increase is lost because of income shifting.
6
 The bulk of profit shifting is done by the largest 

companies.
7
 In addition to denying a country’s essential tax revenue and putting local 

businesses at a competitive disadvantage, transfer pricing contributes to harmful competition 

at a global level among tax jurisdictions, as countries attempt to lower their tax rates to attract 

MNEs to their own jurisdictions in a race to the bottom dynamic.
8
 Moreover, tax avoidance 

by high-profile corporate taxpayers can have wider implications on countries’ tax system, 

undermining its legitimacy and credibility and thus discouraging compliance by all 

taxpayers.
9
 

 

                                                 
3
 Abusive transfer pricing differs from mis-invoicing (i.e. under- and over-invoicing) and from mis-

reporting quality or quantity of goods or services. 
4
 Ruud De Mooij and Li Liu, “At A Cost: The Real Effects of Transfer Pricing Regulations,” IMF Working 

Paper (Washington, DC, 2018). 
5
 Eduardo A Baistrocchi, “The International Tax Regime and the BRIC World: Elements for a Theory,” Oxford 

Journal of Legal Studies, 2013, 1–34, https://doi.org/10.1093/ojls/gqt012. 
6
 Eric J Bartelsman and Roel M W J Beetsma, “Why Pay More? Corporate Tax Avoidance through Transfer 

Pricing in OECD Countries,” Journal of Public Economics 87 (2003): 2225–52, https://doi.org/10.1016/S0047-

2727(02)00018-X. 
7
 Ludvig Wier and Hayley Reynolds, “Big and 'Unprofitable’ - How 10% of Multinational Firms Do 98% of 

Profit Shifting,” WIDER Working Paper (Helsinki, 2018). 
8
 Baistrocchi, “The International Tax Regime and the BRIC World: Elements for a Theory.” 

9
 Platform for Collaboration on Tax, “A Toolkit for Addressing Difficulties in Accessing Comparables Data for 

Transfer Pricing Analyses,” 2017. 
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Developed countries, through the OECD, have over the preceding decades become the 

authority on how to counter abusive transfer pricing by MNEs.
10

 At the heart of the OECD 

solution stands the arm’s length principle (ALP), the idea that cross-border transactions of 

MNEs are comparable with the price if a transaction was carried out at arm’s length between 

two independent entities.
 11

 National authorities’ power to adjust the accounts of related 

business entities in cases where this created “conditions different from those which would 

have been made between independent enterprises”, was already deliberated by the League of 

Nations in the ‘Caroll Report’ of 1933.
12

 The independent entity principle, from a tax 

perspective synonymous with the ALP, became institutionalised in 1963 when it was 

incorporated, with minor amendments, in the first Model Tax Convention article 9 issued by 

the OECD. 
13

 

 

In 1963, there existed no internationally agreed upon guidance on how the ALP should be 

applied.
14

 The first practical guidance on implementing the ALP was published in 1979 in the 

form of the OECD Report on Transfer Pricing and Multinational Enterprises. Yet, a uniform 

set of rules on transfer pricing only arrived over a decade later, encapsulated in the 1995 

OECD Transfer Pricing Guidelines for Multinational Enterprises and Tax Administrations 

(TPGs). The OECD TPGs contributed to elevate the standing of the ALP, describing it as a 

“sound in theory since it provides the closest approximation of the workings of the open 

market”.
15

 Only in 2013 did the UN Practical Manual on Transfer Pricing for Developing 

                                                 
10

 Cooper et al., Transfer Pricing and Developing Economies: A Handbook for Policy Makers and 

Practitioners; Rixen, “From Double Tax Avoidance to Tax Competition: Explaining the Institutional Trajectory 

of International Tax Governance.” 
11

 Victoria Perry, “NATIONAL TAX ASSOCIATION PRESIDENTIAL SPEECH PHILADELPHIA IS THE 

PRESENT INTERNATIONAL TAX ARCHITECTURE FIT FOR PURPOSE?,” 2017, 

https://www.ntanet.org/wp-content/uploads/2017/12/Presidential-Address-Victoria-Perry.pdf. See also Stanley 

Langbein and Max Fuss, “The OECD / G20-BEPS-Project and the Value Creation Paradigm : Economic Reality 

Disemboguing into the Interpretation of the ‘ Arm ’ s Length ’ Standard,” The International Lawyer 51, no. 2 

(2016): 259–410. 
12

 Named after the report’s author Mitchell B. Carroll. 
13

 Stanley Langbein, “The Unitary Method and the Myth of Arm’s Length,” Tax Notes 30 (1986): 625–81. 
14

 Sol Picciotto, “Problems of Transfer Pricing and Possibilities for Simplification,” ICTD Working Paper 

(Brighton, 2018), 

https://opendocs.ids.ac.uk/opendocs/bitstream/handle/123456789/14117/ICTD_WP86.pdf?sequence=1&isAllo

wed=y. 
15

 Unlike in the 1979 Report, which indicated that the ALP was “the underlying assumption” of Article 9 of the 

OECD Model, the 1995 Guidelines state expressly that Article 9(1) is the “authoritative statement of the ALP”. 

Furthermore, a new section was included, discussing global formulary apportionment and the reasons for its 

rejection. Frances M Horner, “International Cooperation and Understanding  What’s New About The OECD’s 

Transfer Pricing Guidelines” 50 (1996); OECD, “1995 Transfer Pricing Guidelines for Multinational 

Enterprises and Tax Administrations (Draft Text of Part Ii),” no. 95 (1995), 

http://www.oecd.org/officialdocuments/publicdisplaydocumentpdf/?cote=OCDE/GD(95)31&docLanguage=En. 

Chapter I.B.ii 
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Countries arrive, published by the UN Tax Committee. The UN Practical Manual sought to 

provide a more user-friendly guidance on transfer pricing in particular for developing country 

administrations. Although the UN Practical Manual goes some way in accepting the 

difficulties of applying the ALP, its approach is largely consistent with the TPGs. Whilst 

great care was taken to avoid replicating the OECD’s work,
16

 the Practical Manual re-

emphasises the need to analyse transactions based on the arms-length principle, leading some 

to argue that the document should be seen as a supplement rather than an alternative to the 

OECD TPGs.
17

 
 

 

Since the TPGs were adopted in 1995 and in the course of several subsequent revisions, the 

methods that the guidelines recommend for establishing the ALP have continued to dominate 

global transfer pricing practice. This despite the fact that the relevance of the methods and the 

ALP itself have remained subject to debate. From the development country perspective, 

applying the ALP is difficult due to lack of data on comparable independent businesses and 

uncontrolled transactions. Establishing the ALP is moreover time consuming and expensive 

for tax authorities, placing high demands on already limited human resources. Awareness of 

the shortcomings of the global tax regime became particularly pronounced after the global 

financial crisis of 2008 and subsequent exposés detailing the aggressive international tax 

planning schemes employed by some of the world’s biggest MNEs attracted widespread 

attention. 

 

Despite bold commitments to simplify the rules
18

, the response within the OECD to the 

criticism of the inadequacy of the TPGs has centred on “incremental rather than radical 

change”; incrementally modifying the current measures to respond to the most frequent 

techniques of corporate tax planning whilst still staying true to the ALP.
19

 In 2013, G20 and 

                                                 
16

 Stephanie Soong Johnston, “Come Together: A Look at the OECD’s Working Parties,” Tax Notes 

International (Falls Church, VA, October 2013). 
17

 Joseph Andrus and Richard Collier, Transfer Pricing and the Arm’s Length Principle After BEPS (Oxford: 

Oxford University Press, 2017); Martin Hearson, “Developing Countries’ Role in International Tax 

Cooperation” (Washington, DC, 2017), https://www.g24.org/wp-content/uploads/2017/07/Developing-

Countries-Role-in-International-Tax-Cooperation.pdf. 
18

 Commitments at 1
st
 meeting of the 2012 Global Forum on Transfer Pricing by Angel Gurría: (“the time has 

come to simplify the rules and alleviate the compliance burden for both tax authorities and taxpayers”) and 

Pascal Saint-Amans: “It is essential to simplify and strengthen the TP rules for the benefit of both developed 

and developing economies, as well as for businesses.” 

(https://www.oecd.org/newsroom/taxoecdtosimplifytransferpricingrules.htm) 
19

 Tim Büttner and Matthias Thiemann, “Breaking Regime Stability? The Politicization of Expertise in the 

OECD/G20 Process on BEPS and the Potential Transformation of International Taxation,” Accounting, 

Economics and Law 7, no. 1 (2017), https://doi.org/10.1515/ael-2016-0069; Victoria Perry, “NATIONAL TAX 

https://www.oecd.org/newsroom/taxoecdtosimplifytransferpricingrules.htm)
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OECD countries initiated the Base Erosion and Profit Shifting (BEPS) reform project, which 

sought to revise the rules of the international tax regime so as to ensure greater alignment 

between taxation and value creation by MNEs. Transfer pricing issues constituted a 

significant portion of the subject matter of the BEPS project and the final report on BEPS 

Actions 8–10: Aligning Transfer Pricing Outcomes and Value Creation contained nearly 200 

pages of revisions to the OECD Transfer Pricing Guidelines.
20

 The final report on BEPS 

Action 13: Transfer Pricing Documentation and Country-by-Country Reporting set out a new 

approach to transfer pricing documentation and reporting, including a requirement that large 

multinational enterprises prepare and submit annually a country-by-country report of their 

income, taxes paid and certain indicators of economic activity. These increased requirements 

regarding comparability analysis have in turn been blamed for adding to the complexity of 

following the TPGs.
21

  

 

Whereas BEPS has been declared by its proponents as the “most fundamental changes to 

international tax rules in almost a century”,
22

 others have criticized the OECD project for not 

going far enough. Importantly, the global tax system continues to rely on the ALP not 

withstanding its limitations.
23

 For example, the idea of taxing MNEs as single firms by 

combining their global profits and then allowing each country where the corporation operates 

or sells goods to tax only the portion of profits attributable to the corporation’s economic 

activity there – what is known as formulary apportionment or unitary taxation approach – 

have so far failed to challenge the dominance of the ALP.
24

 Even less far reaching proposals 

to move from the discretionary based ALP approach towards a more rule-based settlement of 

transfer prices has been met with (fierce) resistance.  

 

In this paper we argue that the dominant discourse coalitions favouring the approaches 

recommended in the OECD TPGs have managed to form an epistemic community centring 

                                                                                                                                                        
ASSOCIATION PRESIDENTIAL SPEECH PHILADELPHIA IS THE PRESENT INTERNATIONAL TAX 

ARCHITECTURE FIT FOR PURPOSE?” 
20

 Joe Andrus and Paul W. Oosterhuis, “Transfer Pricing After BEPS: Where Are We and Where Should We Be 

Going,” Taxes - The Tax Magazine 95, no. 3 (2017): 89–107, file:///Users/erebecca/Downloads/Transfer Pricing 

AfterBEPSWhereAreWeandWhereShould.pdf. 
21

 Andrus and Collier, Transfer Pricing and the Arm’s Length Principle After BEPS. 
22

 OECD, “OECD Presents Outputs of OECD/G20 BEPS Project for Discussion at G20 Finance Ministers 

Meeting - OECD,” 2015, http://www.oecd.org/ctp/oecd-presents-outputs-of-oecd-g20-beps-project-for-

discussion-at-g20-finance-ministers-meeting.htm. 
23

 Ifueko M. Omoigui Okauru, “Splitting the Riches,” in What to Tax? (KPMG, 2018), 10–13. 
24

 Gianni de Robertis, “The End of the Arm’s-Length Principle?,” in What to Tax? (KPMG, 2018), 14–17, 

https://assets.kpmg.com/content/dam/kpmg/xx/pdf/2018/10/what-to-tax-web.pdf. 
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around the OECD tax network. This epistemic community has established and successfully 

defended the OECD TPG recommended standard methods as international best practice, 

whilst side-lining and actively undermining a serious debate over any alternative approaches, 

which are seen as diverting from what is seen as international best practice. The alternative 

approaches of interest for the present paper are known as simplified transfer pricing 

methods.
25

 These methods seek to simplify the application of transfer pricing rules and their 

use is motivated by the fact that the standard methods set out by the OECD TPGs for 

estimating the arm’s length principle can be difficult and resource-intensive to apply.  

 

Using discourse network analysis (DNA), we analyse in a dynamic perspective how 

discourse coalitions evolve over time and interact with opposing coalitions, and how the 

competitive use of concepts translates into effective decisions. Discourse network analysis 

combines content and dynamic network analysis, allowing us to trace the debate over time, 

visualize competing coalitions, and analyse characteristics of these competing coalitions.
26

 

We analyse the period from 1996 to end of 2018, dividing the empirical analysis into four 

distinct phases.
27

 For the empirical analysis we draw on a range of primary and secondary 

documents, including from the OECD and other organizations, private sector stakeholders, 

accountancy and law firms, civil society organisations and independent experts. To 

complement our written sources, we conducted a number of semi-structured interviews 

between September and December 2018 with current and former participants in the network. 

This helped us to refine the actors, discursive concepts, and the data sources to be considered.  

 

This article contributes to the still nascent literature seeking to explain the noteworthy 

persistence of the current international tax regime.
28

 We contribute to this emerging literature 

by zooming in on the politics that surround the international efforts to deal with the problem 

of abusive transfer pricing by MNE specifically. As noted by several authors, the technical 

nature of the scholarly debate on international taxation coupled with the inaccessibility of the 

policy discourse to those outside OECD policy circles has so far largely discouraged the 

                                                 
25

 Simplified transfer pricing methods are sometimes referred to also as alternative methods. We take the two 

terms to be synonymous.  
26

 Philip Leifeld, “Discourse Network Analysis: Policy Debates as Dynamic Networks,” in The Oxford 

Handbook of Political Networks, ed. Jennifer N. Victor, Alexander H. Montgomery, and Mark N. Lubell 

(Oxford: Oxford University Press, 2017), 301–25. 
27

 A list with all versions of the TPG and the sections revised is published in the foreword of the most recent 

edition of TPGs. 
28

 Büttner and Thiemann, “Breaking Regime Stability? The Politicization of Expertise in the OECD/G20 

Process on BEPS and the Potential Transformation of International Taxation.” 
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attention of political scientist in favour of tax specialists.
29

 This despite the fact that the issue 

of international taxation remains highly politicized, something that the findings of this paper 

attests to.  

 

Additionally, our article adds to the limited scholarship on simplified transfer pricing 

methods and the response to these methods on the world stage. Most literature to date has 

centred on describing specific country experiences.
30

 Picciotto offers the only broader 

overview to date of key simplified transfer pricing methods and its diffusion.
31

 Whilst 

Picciotto’s paper goes some way in trying to explain the persistence of the international tax 

system and the methods that underpin it, our paper goes further in theorizing the reasons why. 

Our paper moreover introduces DNA as a new way to studying the consequences that the 

persistence of the current transfer pricing regime and its accepted methods have on simplified 

methods. By adding a discursive layer, this paper complements insights from the framework 

of epistemic communities and sheds light on the dynamics of an increasingly politicized 

policy-making process.  

 

In addition to the contribution of this research to the existing scholarly literature, it offers 

important policy lessons. Notably it will demonstrate the entrenchment of the OECD standard 

method to the detriment of other, alternative methods, which might be more suitable for 

developing countries. In demonstrating that low uptake of alternative methods is not the 

result of countries acting rationally but rather the result of an active undermining of these 

methods by the epistemic tax community which is centered around OECD’s trans 

governmental tax network, we seek to disprove the commonly held view that developing 

countries are only applying the OECD standard methods because anything else would be bad 

for business. By pointing to the challenges of diffusing simplified standards which are 

compatible with the TPGs to developing countries, we aim to inform policy relevant lessons 

on how to overcome these challenges.  

 

                                                 
29

 Alberto Vega, “International Governance through Soft Law: The Case of the OECD Transfer Pricing 

Guidelines,” TranState Working Papers (Bremen, 2012),  Thomas Rixen, “Politicization and Institutional (Non-

) Change in International Taxation,” Discussion Paper SP IV, 2008, https://doi.org/10.2139/ssrn.1488058. 
30

 Sergio André Rocha, Brazil’s International Tax Policy (Rio de Janeiro: Editora Lumen Juris, 2017); 

Alexandra Readhead, “Preventing Tax Base Erosion in Africa: A Regional Study of Transfer Pricing Challenges 

in the Mining Sector” (New York, 2016), 

http://www.resourcegovernance.org/sites/default/files/documents/nrgi_transfer-pricing-study.pdf. 
31

 Picciotto, “Problems of Transfer Pricing and Possibilities for Simplification.” 
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In the next section of the paper we describe the international transfer pricing regime and the 

main developments that have led to its current form. Section three introduces transfer pricing 

methods and the issues with these methods, which led to the emergence of simplified transfer 

pricing methods. In section four we justify the theoretical grounding of this article and 

present the concept of the epistemic community as a way to make sense of why attempts to 

present simplified transfer pricing methods as an alternative to the standard transfer pricing 

methods has not been very successful. This informs our empirical analysis, which 

investigates the public discourse on transfer pricing matters, tracing it over four time periods. 

We summarize our findings and conclusion in the last section. As we hypotheses, we find 

that the epistemic community has been successful in defending their ground and even 

extending their reach/ influence. This through outright attacks on simplified methods but also 

through sustaining consent by making the policy process more inclusive very recently and 

going some way in addressing – some say co-opting – the concerns of what we will later 

define as the “pro simplified TP methods”-camp. This the epistemic community do, however, 

without giving up on their core belief in the ALP. The consequence is that the simplified 

methods have been largely ineffective in establishing itself as a viable option to the standard 

TP methods.  

 

3. The international transfer pricing regime 

 

The international transfer pricing system forms an essential part of the global tax regime.
32

 

Whilst a detailed account of the international tax regime exceeds the scope of this paper, the 

focus here is on outlining the main developments relating to the international regulation of 

transfer pricing and the TPGs, which remain in their updated version the focal point of 

today’s global transfer pricing regime. 

 

The OECD 1995 TPGs evolved from the 1979 Report on Transfer Pricing and Multinational 

Enterprises by the Working Party 6, a sub-committee of the Committee on Fiscal Affairs 

(CFA) at the OECD. The 1979 Report was requested by the OECD Council in response to the 

growing concern over transfer pricing disputes between MNEs and a number of US states.
33

 

It was envisioned mainly to describe which methods and practices were acceptable from a tax 

                                                 
32

 Rixen, “From Double Tax Avoidance to Tax Competition: Explaining the Institutional Trajectory of 

International Tax Governance.” P. 205.  
33

 Picciotto, “Problems of Transfer Pricing and Possibilities for Simplification.” 
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point of view in determining transfer prices rather than to create any extensive set of 

regulation.
34

 Being the object of a recommendation by the OECD Council, the 1979 Report 

was not legally binding for member states.
35

 Nevertheless, the guidelines that the 1979 

Report set out were widely followed, given the high level of authority that resulted from their 

adoption by the governments of the most influential countries of the world,
36

 rendering the 

recommendations “not devoid of legal significance”.
37

  

 

After having been first published in 1979, the OECD Transfer Pricing Guidelines were only 

approved by the OECD Council in their original version in 1995. Disagreement over what 

constituted appropriate methods for applying the ALP had caused significant delay to the 

process and a compromise on a uniform set of rules on transfer pricing therefore only arrived 

in 1995. The TPGs were subsequently revised in 2009 and then again in 2010 and finally in 

2017.  

 

Around the same time that the TPGs were undergoing revisions, the UN revived its work on 

taxation, in particular regarding transfer pricing
38

. In 2009, a Subcommittee on Transfer 

Pricing was established and began work on the UN Practical Manual on Transfer Pricing for 

Developing Countries, which was published in 2013 and revised in 2017.
39

 With its release, 

the UN asserted its ambition to be more influential in tax matters, 

[…] taking again a leadership role, through this Transfer Pricing Manual, in trying to 

arrive at updated global transfer pricing guidance which can be used by countries all 

over the world in developing and implementing their transfer pricing regulations.
40

 

                                                 
34

 United Nations, “Transfer Pricing History, State of the Art, Perspectives,” Ad Hoc Group of Experts on 

International Cooperation in Tax Matters (Geneva, 2001). 
35

 According to the Art 5(b) of the Convention on the OECD. OECD, “Convention on the Organisation for 

Economic Co-Operation and Development - OECD” (Paris, 1960), 

https://www.oecd.org/general/conventionontheorganisationforeconomicco-operationanddevelopment.htm. 
36

 Judith Clifton and Daniel Díaz-Fuentes, “The OECD and ‘The Rest’: Analyzing the Limits of Policy 

Transfer,” Journal of Comparative Policy Analysis: Research and Practice 16, no. 3 (2014): 249–65, 

https://doi.org/10.1080/13876988.2013.877674. 
37

 T. W Vogelaar, “The OECD Guidelines: Their Philosophy, History, Negotiation, Form, Legal Nature, 

Follow-up Procedures and Review,” in Legal Problems of Codes of Conduct for Multinational Enterprises, ed. 

N Horn (Deventer: Kluwer, 1980), 127–39. 
38

 Earlier attempts of the UN to influence international tax policy and particularly transfer pricing, failed: the 

1974 proposed code for MNE that would regulate transfer pricing among others, never found support and 

negotiations were stopped in 1991 (Haufler 2001); the 2001 call of the UN High-level Panel on Financing for 

Development to shift towards unitary taxation did not find sufficient support within the UN. 
39

 United Nations, “Committee of Experts on International Cooperation in Tax Matters: Report on the Seventh 

Session (24-28 October 2011)” (New York, 2017). 
40

 United Nations, “Coordinator’s Report on Work of the Subcommittee on Transfer Pricing” (Geneva, 2016). 

P.13 
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Initial concerns that the Manual would be inconsistent with the OECD TPGs were 

unfounded, as the Manual was found to be largely consistent with the OECD approach.
41

 The 

approach outlined in the Manual was largely in line with that of the OECD, although it added 

a chapter on country practices in Brazil, China, India, Mexico and South Africa, some of 

which are not consistent with the OECD TPGs.
42

 The overlap in the OECD and UN’s work 

on tax issues is moreover reflected in the composition of the UN Committee of Experts.
 43

 

There is a significant overlap between the experts serving the two organizations. At one 

stage, 48% of the members of the UN Committee of Experts were from OECD member 

countries, including its chairman.
44

 Still the UN Committee is often portrayed as providing a 

“corrective to the activities of the ‘rich countries’ club’, and an opportunity for developing 

countries to engage in global tax cooperation on an equal footing.
45

  

 

As it continues to be the key organization shaping the international tax regime, the lack of 

inclusivity in the OECD process represents a problem in the view of many developing 

countries, civil society members and academics. This criticism has not fallen on deaf ears. 

The OECD has made moves towards making its policy making processes more transparent 

and inclusive, as exemplified by the organization’s work on the BEPS project. In 2016, it 

introduced the so-called “Inclusive Framework on BEPS”, a coalition that grew to more than 

115 countries by 2018.
46

 Participating jurisdictions work “on an equal footing to develop 

standards on BEPS related issues, and to review and monitor the implementation of the whole 

BEPS package.”
47

 The OECD has furthermore increased the role of observers (i.e. non-

member countries) in Committee activities, expanded its network of Multilateral Tax Centres 

                                                 
41

 Andrus and Collier, Transfer Pricing and the Arm’s Length Principle After BEPS. 
42

At the outset of the chapter it was therefore emphasized that “this Part of the Manual does not reflect a 

consistent or consensus view of the Subcommittee” United Nations, “Practical Manual on Transfer Pricing for 

Developing Countries (2017)” (New York, 2017). P.525. 
43

 The Committee includes 25 tax administrators from 10 developed and 15 developing countries. While these 

experts are nominated by their respective governments, they nevertheless act “in their expert capacity”, rather 

than directly representing their government’s interests. Diane M. Ring, “Who Is Making International Tax 

Policy? International Organizations as Power Players in a High Stakes World,” Fordham International Law 

Journal 33, no. 3 (2010): 649–722. P.671.  
44

 David Spencer and David McNair, “Transfer Pricing: Will the OECD Adjust to Reality?,” Tax Justice 

Network (Chesham, 2012). 
45

The UN is representative of 193 countries, as compared to the OECD which represents 37 countries only. 

Rixen, “Politicization and Institutional (Non-) Change in International Taxation.” P. 148; Hearson, “Developing 

Countries’ Role in International Tax Cooperation.” 
46

 OECD, “Members of the Inclusive Framework on BEPS” (Paris, 2018), 

https://www.oecd.org/ctp/beps/inclusive-framework-on-beps-composition.pdf. 
47

 Oecd, “OECD/G20 Inclusive Framework on BEPS” (Paris, 2017), http://www.oecd.org/tax/beps/inclusive-

framework-on-beps-progress-report-july-2017-june-2018.pdf. 
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and played a central role in the establishment of the Global Forum on Taxation, a forum that 

works under the auspices of the G20 and OECD and is open to all countries.
48

 In 2002, the 

OECD together with the World Bank, IMF and UN jointly established the International Tax 

Dialogue to strengthen communication between the organizations and national governments 

(see Figure 5 in Annex 1 for overview of OECD – Trans-governmental Regulatory Network 

on Tax Issues).
49

  

 

Still, whilst access has improved, the power to sway the OECD decision making agenda is far 

from equal amongst different interest groups. Many studies have highlighted the considerable 

influence of the business sector on the OECD process.
50

 The proximity between the OECD 

and the business community
51

 has in turn been identified as a significant factor contributing 

to the organization’s continued status as global tax policy standard setter.
52

 Of 571 comments 

received on BEPS discussion drafts related to transfer pricing, only 12 of these comments 

originated in developing countries.
53

  

 

4. Unpacking transfer pricing methods 

 

 

Whilst the debate about the fit of the TPGs has been ongoing, there have also been attempts 

at taking the current rules which are compatible with the ALP and adopting them to better fit 

the realities of country practices. There are a number of distinctive measures that fall under 

                                                 
48
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the category of simplified transfer pricing methods, making it necessary to discuss what the 

concept entails and where the focus of this paper lies. First, however, we will briefly clarify 

what exactly we mean by standard transfer pricing methods.  

 

The OCED and UN agree on five accepted methods to determine the ALP.
 54

 These are 

specified in the OECD TPGs and the United Nations Practical Manual. The five agreed upon 

methods are grouped into three transactional methods, which include the Comparable 

Uncontrolled Price Method (CUP), the Resale Method and the Cost Plus Method, and the two 

transactional profit methods, counting the Transactional Net Margin Method and the Profit 

Split Method.
55

  

 

The OECD 1979 Report described the transactional methods as the ideal method to calculate 

transfer prices and did not yet include the two profit-based methods. Transactional methods 

assess the terms and conditions of actual transactions between independent enterprises, 

comparing these with those of a controlled transaction. The comparison can be made on the 

basis of direct measures, such as the price of a transaction, but also on the basis of indirect 

measures such as gross margins realized on a particular transaction. 

 

Increasing practical difficulties in applying the transactional methods became apparent soon 

after the release of the report in 1979, as illustrated in a study from 1992, which found that in 

over 90% of cases no suitable comparables could be found in order to successfully apply one 

of the proposed methods.
56

 Faced with a growing number of transfer pricing disputes, the US 

Treasury formulated two additional methods for establishing the ALP, based on analysing the 

function performed by the relevant affiliates.
57

 In response to the developments in the US, 

which was perceived by the OECD as a threat to the ALP and the established international 

consensus, the latter set up a task force to review the US regulations and formulate a joint 

                                                 
54
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response.
58

 The result was what was seen as an uneasy compromise:
59

 the US reduced its 

emphasis on profit-based methods while the OECD added two profit-based methods broadly 

similar to those formulated by the US Treasury to their set of acceptable methods.
60

 The 

resulting transactional profit methods consider the terms and conditions of actual 

transactions. Transactional profit methods measure the net operating profits realized from 

controlled transactions and compare that profit level to the profit level realized by 

independent enterprises that are engaged in comparable transactions. Whilst the transactional 

profit methods are considered to be less precise than the traditional transaction methods, they 

are more frequently applied due to the difficulties in finding the detailed information required 

for applying traditional transaction methods.
61

 Whilst the UN does not state any preference 

between the five methods,
62

 the OECD generally views the transactional profit methods as 

the second-best option,
63

 although the last resort status applied to the two transactional profit 

methods was lifted in 2010, and the former hierarchy of methods was substituted by a Most 

Appropriate Method analysis.
64

  

 

To successfully apply the five standard transfer pricing methods to estimating the ALP 

requires considerable technical capacity and expertise,
65

 something that is often lacking in 

developing countries.
66

 As stated by Muten, “transfer pricing is a difficult subject for any tax 

administration, and in developing countries, the tax administrations rarely find themselves 

able to give the matter the attention needed to counter the findings of more resourceful 

administrations in industrial countries”.
67
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Assessing transfer pricing in a way that is consistent with the ALP moreover requires data on 

comparable independent market transactions, which can be difficult if not impossible to 

find.
68

 As Vega argues, if the existence of firms is justified by the purpose of avoiding the 

transaction costs of market exchanges, establishing a comparable market price will be 

impossible in many cases. The lack of adequate comparables is a frequently stated reason 

why countries struggle with applying the ALP. The problem of findings comparables is 

particularly striking in the case of developing countries.
69

 As noted by the Platform for 

Collaboration on Tax, 

“Often, the information relevant to a jurisdiction can only be accessed through the 

purchase of a license from database providers. However, even putting aside the 

financial cost of acquiring access to such databases, challenges for developing country 

tax administrations often remain, particularly in cases where little relevant information 

relating to a specific jurisdiction or even region exists. Where the information does 

exist, it may exhibit differences compared to the transactions under review. Typically, 

in such cases, transfer pricing practitioners need to consider using imperfect data, 

including the use of data from foreign markets.”
70

 

 

In a response to the challenges of implementing the five internationally accepted methods, an 

array of alternative simplified methods to establish the ALP, has developed. At one end of the 

spectrum, there are simplification measures that are seen as diverging only little from 

standard methods. These methods simplify certain aspects of the price setting but still rely on 

an assessment of facts and circumstances to determine the final price, allowing for a greater 

degree of discretion on behalf of taxpayers. In this group of methods, we find safe harbour 

rules, defined as “a provision that applies to a defined category of taxpayers or transactions 

and that relieves eligible taxpayers from certain obligations otherwise imposed by a country’s 

general transfer pricing rules”.
71

 Another form of simplification comes in the form of 

advance pricing agreements (APA). An APA is a formal arrangement between a tax authority 

and a MNE in which the parties jointly agree ex ante on the MNE’s transfer pricing 

                                                 
68
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methodology, estimated taxable income and tax payments for a fixed period, consequently 

reducing the likelihood of an income tax dispute.
72

 Measures such as safe harbours and APAs 

are deemed acceptable by the OECD on the condition that amongst other things they are 

elective for the taxpayer and prudently defined eligibility criteria so that all comparable 

taxpayers are treated alike.
73

  

 

Other simplified methods are sector-specific. Especially in regards to the extractive sector,  

a number of countries have resorted to using benchmark prices as the basis when determining 

the transfer price. This to make up for the problem of finding suitable comparables, 

mentioned above. What is often referred to as ‘administrative pricing’ regimes, the sector 

specific method is most commonly used by petroleum producing countries as benchmark 

prices are easily available for a range of traded crudes and the quality variation between them 

is more limited than is the case for other minerals.
74

 Pioneered by Norway for the valuation 

of its North Sea crude oil, such regimes are now in use in several countries including 

Indonesia, Nigeria and Angola.
75

 This simplification measure is mandatory for firms 

conducting related party sales, and in some cases apply to all sales in the sector, related and 

unrelated.
76

 Yet, there is room for tax payers to contest the price set by domestic authorities.  

 

Another simplified method used in the commodities sector, which also relies on benchmark 

prices, is the so-called Argentinean ‘sixth method’. This is a simplified version of the 

comparable uncontrolled price (CUP) transfer pricing method, designed specifically to limit 

the risk of transfer mispricing in commodity transactions. The sixth method obliges exporters 

of commodities to use the publicly quoted price on the date of loading, regardless of the price 

agreed upon at the execution date between the exporter and the foreign trader, unless the 

latter is higher. The price is subsequently adjusted to take account of the average market 

premium.
77

 The sixth method can be formulated to allow for quality adjustments, but it does 
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not have to as some countries do in fact not accept comparability adjustments.
78

 In the case 

that comparability adjustments are not allowed, the sixth method is seen at odds with the 

recommendations of the OECD, thus placing it on the other side of the spectrum, as amongst 

the methods most in conflict with the OECD TPGs. At this side of the scale we also find the 

Brazilian transfer pricing rules, sometimes referred to as the fixed margin method. 

Commonly, the starting point for the fixed margin method is prices observed in market 

transactions between unrelated parties, but these are required to be an annual average, rather 

than a single price, or a range. Furthermore, legislation specifies the profit margins to be 

applied to each type of transaction. Brazil’s methodology clearly breaks with the 

recommendations of the TPGs, that the specific facts and circumstances of each firm should 

be taken into consideration.
79

  

 

In this paper we focus on simplified methods that are non-voluntary, i.e. applied 

automatically, which carries the implication that they can be argued to be incompatible with 

the basic principles of the TPGs as they do not allow firms a choice between methods nor do 

they consider the ‘facts and circumstances’ of each case. This includes versions of the ‘sixth 

method’ and the Brazilian fixed margin method. From now onwards when referring to 

simplified transfer pricing methods or simplified methods for short, it is exclusively the latter 

methods that we are referring to.  

 

The reason why those simplified methods conflict with the OECD TPGs is the same reason 

why some countries have chosen to adopt them. Requiring that the specific facts and 

circumstances of each firm should be taken into consideration requires extensive resources 

and capacity on the side of the tax authorities, which is often lacking. Moreover, individual 

adjustments on a case-by-case basis offers considerable discretion to the officials in charge of 

establishing transfer pricing on behalf of the government, making the exercise vulnerable to 

manipulation.
80

 In light of these issues, one would expect simplified methods to be an 

attractive option to developing country governments. 

 

Yet, simplified methods have not successfully challenged the dominance of the OECD 

prescribed standard methods, as discussed above. Since the first edition of the TPG in 1995, 
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simplified methods were not included in the subsequent 2009 and 2010 revisions. Only in the 

2017 edition of the TPG, the OECD included (but not endorsed) the sixth method in addition 

to the five recommended methods.
81

 Simplified methods have had little traction amongst 

developing countries with few countries currently applying such methods. In the remainder of 

the paper we present a constructivist explanation to the low uptake of simplified methods on 

the world stage.  

 

5. The power of ideas – the case for a constructivist approach  

 

 

The flipside of the low uptake of simplified methods is the dominance of the standard 

methods which has come to represent the international best practice in the transgovernmental 

standard setting process. For countries that have entered into bilateral tax treaties to prevent 

double taxation based on the OECD Model Tax Convention and/or the UN Model, following 

the ALP becomes necessary according to Article 9 of both conventions. Other countries 

adhere to the TPGs without having double tax agreements in place. In these cases, the TPGs 

constitute only international ‘soft law’, meaning that they are recommendations and not 

formally binding on states. Countries define independently the methods to deal with transfer 

pricing through its sovereign tax laws and regulation. Yet, we observe that the 

recommendations of the OECD TPGs and/or the UN Manual on Transfer Pricing trickle 

down to the level of national legislation with the TPGs incorporated into domestic law in 

many countries both directly and indirectly (in the administrative process). According to 

surveys of countries’ transfer pricing practices, conducted by the big four accountancy 

firms,
82

 the majority of countries surveyed applied the standard methods while simplified TP 

methods rarely show up.
83

  

 

Reference to the TPGs is most frequently made in circulars issued by tax administrations, 

which are, in principle, only binding to them but not to taxpayers or the judiciary. 
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Nonetheless, most taxpayers will follow these circulars in order to avoid audits and litigation 

processes.
84

 Moreover, as examples from a range of countries such as Canada, Germany, 

Spain, Italy and Switzerland illustrate, by referencing the Guidelines in the case-law of the 

main courts in these countries, the Guidelines have almost been transformed into hard law.
85

 

Even courts of non-OECD members have taken the Guidelines into account: in 2005, a 

Kenyan judge ruled in favour of a MNE saying that it had applied a transfer pricing method 

approved under the OECD Guidelines, which the judge accepted as established global 

standard despite the fact that Kenyan legislation at the time made no reference them. 

Consequently, Kenya enacted transfer pricing regulation based on the OECD Guidelines.
86

 

 

Existing literature dealing with the question of why countries chose to act in accordance with 

international best practise, which in our case would be to apply the standard methods, can be 

broadly grouped into the rationalist or in the constructivist camp. We will briefly discuss the 

main thesis of both camps, starting with the former. Most rationalist approaches to explaining 

compliance with international best practise emphasize the cost/benefit calculations by actors 

motivated by given material interests. The cost of complying involves domestic costs that 

arise from having to adjust existing practices and systems, so as to adhere to new standards, 

and/or losses that arise because new standards reduce the value of existing assets. For 

instance, developing countries may fear that measures trying to enhance the enforcement of 

tax provisions could be seen as a hostile act which could have a negative impact on the 

attraction of foreign direct investment.
87

 External costs may additionally arise as markets or 

regulators sanction actors who must now reveal new and potentially damaging information.
88

 

But there are also potential material benefits that can be gained from acting in accordance 

with international best practise and actors are likely to consider these. Potential benefits can 

include a mixture of market and regulatory benefits, such as higher levels and/or greater 

stability of inward capital flow, lower borrowing costs for governments and domestic firms, 

and lower surveillance and listing costs for firms at home and abroad. 
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Following this logic, developing countries competing for inward investments could be 

adopting the standard methods in an effort to lower the perceived costs for inward investors. 

A common perception is that prescribing to the OECD standard methods lowers the 

adjustment cost for foreign companies seeking to operate in the country, thus helping 

countries to attract them.
89

 The question is whether it really matters to multinationals if 

countries diverge from the standard methods or not and whether the introduction of 

simplified methods discourages foreign investment. Based on research by Mescall and 

Klassen and others we are led to assume that what is equally important to multinationals is 

consistency and certainty in their business dealings.
90

 Mooij and Liu find that there is a larger 

reduction in investment if transfer pricing regulation become stricter – the government 

identifies an order of transfer pricing methods to use – but says nothing about the use of 

simplified methods.
91

 If anything, what the experience with the standard methods shows is 

that they introduce a large degree of discretion on behalf of both taxpayers and tax 

administrations which increases tax uncertainty.
92

 Such discretion may in turn translate into a 

higher number of legal disputes between officials and tax payers. As noted by Hunter et al. 

the number of transfer pricing disputes and proposed adjustments have been increasing. In 

the case of the United States, data from the U.S. Internal Revenue Service showed that the 

total number of proposed tax authority adjustments increased from 100 in 2010 to 237 in 

2015.
93

 The BEPS Monitoring Group gives the example of India, which has some 3000 cases 

pending before its tax tribunals.
94

 As an alternative, using the price quoted on a relevant 

exchange as the comparable (as is the practice with the Sixth Method) provide a clearer and 

comparatively objective point of reference to challenge the prices attributed in transactions 

between related entities.
95

 This is argued to make the process of price adjustment clearer and 
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more predictable,
96

 whilst for tax authorities the process becomes easier to audit and 

control.
97

  

 

Another rationalist explanation to the adoption of standard methods by developing countries 

is that it is cheaper for domestic authorities to adopt the prevailing international best practice 

rather than to innovate. As has been shown in the case of international banking standards, 

these standards provide regulators in standard-taking countries with off-the-rack guidance, 

which is particularly welcome as designing tailored regulation can be overwhelming and 

costly.
98

 Yet in the case of the standard methods, the evidence points to the adoption of 

international best practice being the more complicated and by consequence the costlier option 

that countries can opt for. As discussed above, applying the standard methods is time- and 

resource consuming for both developing and developed countries Therefore, if the motivation 

is to minimize cost of adoption it would seem that the simplified methods would be the 

cheaper option for country governments.  

 

The lack of empirical evidence demonstrating the superiority of standard methods from a 

cost/benefit perspective leads us to the second dominant approach explaining why countries 

choose to act in accordance with international best practise. By contrast to rationalist 

approaches, constructivist approaches view shared norms and legitimacy are as important 

drivers of policy coordination among countries to pursue their domestic interests as their 

international power.
99

  

 

We show how the standard methods are upheld upheld as the policymaking norm in the 

debate surrounding appropriate TP methods. This in turn serves to undermine the diffusion of 

simplified methods. Following March and Olsen, norms are here understood as "a relatively 

stable collection of practices and rules defining appropriate behaviour for specific groups of 
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actors in specific situations".
 100  

In complex situations such as the economic interdependence 

and a globalized economy where domestic and international agendas become increasingly 

interlinked, policy makers face increasing challenges or even fail to comprehend the linkages. 

In such situations – which have become the norm rather than the exception – “knowledge-

based experts – epistemic communities – play [an increasingly important role] in articulating 

the cause-and-effect relationships of complex problems, helping states identify their interests, 

framing the issues for collective debate, proposing specific policies, and identifying salient 

points for negotiation”.
101

 

 

Epistemic communities are defined as technocratic, knowledge-based networks of 

“professionals with recognized expertise and competence in a particular domain and an 

authoritative claim to policy-relevant knowledge within that domain or issue-area”.
102

 The 

notion of epistemic communities has been referred to by several scholars to explain the 

dissemination of international tax standards on the world stage.
103

 What makes the notion of 

epistemic community so convincing in the case of international tax standards such as transfer 

pricing methods is that the agreement on what constitutes accepted policies can be traced 

back to a distinct community of international tax practitioners based in national tax 

authorities, finance ministries, MNEs, business services firms, academia and international 

organizations. These experts interact regularly and their frequent interactions, some 

relationships spanning decades, have generated a shared set of ideas amongst them. This 

despite the fact that individual actors might be positioned on different sides of distributional 

                                                 
100

 James G March and Johan P Olsen, “The Institutional Dynamics of International Political Orders” 52, no. 4 

(1998): 943–69, https://doi.org/10.1162/002081898550699. p.948 
101

 Peter M. Haas, “Introduction : Epistemic Communities and International Policy Coordination Peter M . 

Haas,” International Organization 46, no. 1 (1992): 1–35. 
102

 Peter M Haas, “Introduction: Epistemic Communities and International Policy Coordination,” International 

Organization 46, no. 1 (1992): 441–73, https://doi.org/10.1017/S0020818300001442; Anne-Marie Slaughter, A 

New World Order (Princeton: Princeton University Press, 2005); G John Ikenberry, “A World Economy 

Restored: Expert Consensus and the Anglo-American Postwar Settlement,” International Organization 46, no. 1 

(1992): 289–321, http://www3.nccu.edu.tw/~lorenzo/Ikenberry A world economy restored.pdf. 
103

 Leonard Seabrooke and Duncan Wigan, “Powering Ideas through Expertise: Professionals in Global Tax 

Battles,” Journal of European Public Policy 23, no. 3 (2016): 357–74, 

https://doi.org/10.1080/13501763.2015.1115536; Rasmus Christensen, “Professional Competition in Global Tax 

Reform: Transparency in Global Wealth Chains,” no. May (2017): 1–45, 

https://doi.org/10.17605/OSF.IO/GU63M; Büttner and Thiemann, “Breaking Regime Stability? The 

Politicization of Expertise in the OECD/G20 Process on BEPS and the Potential Transformation of International 

Taxation.” 



 24 

conflict - as for instance in the case of national tax authorities and international accountancy 

firms - or hail from different professional groups.
104

 

 

The principal arena where our epistemic community of interest meets is at the OECD.
105

 As 

emphasized by Finnemore and Sikkink, “All norm promoters at the international level need 

some kind of organizational platform from and through which they promote their norms.”
106

 

Haas and Adler add that, “the influence of epistemic communities persists mainly through the 

institutions that they help create and inform with their preferred world vision.” 
107

 

International institutions are important to ensure hegemonic formation. Following Cox, these 

institutions help define policy guidelines and, in doing this, “reflect orientations favourable to 

the dominant social and economic forces” and ideologically legitimate the norms of the world 

order.
108

 The ALP can be seen as a policy prescription that fits the more powerful countries 

and firms.  

 

Scholars have long emphasized that legitimation is important for states and that international 

sources of legitimation can be a factor in shaping state behaviour.
109

 We concur with the 

constructivist argument that policies spread through constructed consent and social 

acceptance as a policymaking norm. The OECD facilitates tax policy development by hosting 

hundreds of meetings, conferences, and workshops for the purpose of producing nonbinding 

norms around which nations can converge.
110

  

 

The OECD’s status as leading authority in tax matters partially derives from the unique 

composition and prestige of its governing body (refer to Annex 1). The OECD Council is the 
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highest governing body. Its members are high-level diplomats representing the member 

countries and the European Commission, usually ministers of finance, economy or foreign 

affairs, as well as secretaries of state and trade commissioners. The Council, which is vested 

with decision-making power,
111

 provides a transnational space where member countries can 

aggregate their agendas by disseminating official statements under the auspices of the 

OECD.
112

 Yet, the content of these statements, reports, recommendations and standards, are 

created within designated groups and committees (organized by the OECD secretariat). 

Hence, key function of the Council is to mandate the OECD staff to organize and direct 

committees in a consensus-based setting. The actual tax-related work is carried out by the 

Centre for Tax Policy and Administration (CTPA) which is composed of technical staff hired 

by OECD from 30+ countries. In turn, the CTPA provides organization and technical support 

to the Committee on Fiscal Affairs (CFA) and its working groups where most of the 

substantive discussions and negotiations take place.
113

 The frequently changing composition 

of these OCED bodies, together with the regular consultation and exchange with observers 

and organized representation from interest groups, particularly the Business and Industry 

Advisory Committee (BIAC), nourish the growth and strengthening of the epistemic 

community.  

 

Over the past decades, the epistemic community we are here concerned with has managed to 

establish its causal beliefs and political vision as reference point at the OECD, resulting in the 

application of the epistemic community's consensual knowledge to policymaking. At the 

heart of the discourse on transfer pricing rules is the principled belief that the standard 

transfer pricing methods fulfil the important social function of maximizing free trade and 

cross-border investment, in turn maximizing welfare. The casual belief linked to this policy 

making norm is that transfer pricing rules that deviate from the international best practice 

might create barriers for foreign direct investment and situations of double taxation.
 114

 The 

ALP is firmly embedded in this policymaking norm as the way of ensuring the allocation of 

the multinational tax base in a fair manner. The acceptance of standard transfer pricing 

methods as the policymaking norm builds on the shared interest of those who promote it in 
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maximizing international trade and investments. The epistemic community has a vested 

interest in protecting the internal coherence of what is framed as a technical process against 

distributional conflicts.
115

  

 

In the aftermath of the financial crisis, new and alternative policies, such as the simplified 

transfer pricing methods, are evaluated against compliance with the OECD standards.
116

 This 

does not square well with the policy entrepreneurs outside the epistemic community who are 

vouching for simplified transfer pricing methods. This group learnt different lessons and uses 

arguments to interpret and evaluate experiences and observations through a different set of 

epistemological assumptions, normative and causal beliefs. As Alder points out, “experiences 

or observations are secondary to the theories or hypotheses which people already have in 

their minds and which are used to organize such experiences”.
117

 In some sense one could 

describe this group as an emerging – and competing – epistemic community bringing with a 

new set of “practices and rules defining appropriate behaviour”.
118

 Their different view of 

what constitutes appropriate behaviour means that disagreements between the two camps are 

inevitable and bridging the two views becomes difficult. To defend the institutionalized 

orthodoxy, the degree of consensus among the community members is a crucial factor. 

Another factor is the diffusion of their cause-and-effect understanding, whereby, as Alder 

notes, the “importance of these understandings lies not merely in being true but also in being 

shared.”
119

 Based on theory, we expect the ALP community to resort to strategies that aim at 

securing the dominance of their cause-and-effect beliefs. Strategies to create this consensus 

include not only argumentative debates but also attempts to absorb contradicting ideas and 

find the right minimum level of accommodation to satisfy opposing epistemologies without 

scarifying the own core beliefs. 

 

In the next section, we hypothesize how the theory elaborated above plays out in our case.  
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6. Hypotheses 

 

 

Based on the above discussion, we expect to see a well-defined epistemic community, 

centring around the OECD and including actors who stand out for their technical expertise 

rather than their political position. These actors include representatives from the industry, law 

and accounting firms. When it comes to the actors in favour of simplified TP methods, we 

expect civil society organisations to dominate. Developing countries are not expected to 

frequent repeatedly in our analysis, but we do expect emerging economies (Argentina, Brazil, 

India) to take a stance in favour of simplified methods. It is further expected that the debate 

goes from being more limited at the turn of the millennium to become livelier as we get to the 

global financial crisis and the BEPS reform process. As more actors become involved the 

number and diversity of concepts that are being presented is expected to increase.  

 

Based on the literature, we hypothesize that actors will use the following concepts to further 

their cause – either for or against simplified TP methods. Concepts are in italic and denoted 

with quotation marks.  

 

On the side of the dominant epistemic community, we expect the concepts being promoted in 

the public discourse to contribute to the standard methods being seen as the best solution for 

countries who want to attract foreign investors.  

 

“ALP promotes investment” whilst “Simplified methods overburden companies”. It follows 

from this that “ALP should not be more rigid”. 

 

We further expect to see reflected in the discourse the fact that the epistemic community is 

trying to promote the standard methods by appealing to people’s appreciation of international 

cooperation and solidarity. 

 

“ALP is well established” and “ALP is based on international consensus”. On the other 

hand, “Simplified methods undermine cooperation” and “Simplified methods breaks with the 

Convention 9 of the Model Tax Agreement”. 

 



 28 

The epistemic community recognises that the standard method and the ALP on which they 

are based is not perfect. In the use of these next concepts we would expect at least some 

overlap with the policy entrepreneurs who take a stance against the standard methods. 

 

“ALP is too complex”, “ALP is too ambiguous”, and “ALP has large compliance costs”. 

 

Yet the epistemic community believe that the standard method based on the ALP is the best 

option available.  

 

“ALP is the closest we have to a market price”, “ALP guarantees adequate taxation”, and 

“ALP is fair”. This is contrasted with “Simplified methods are inaccurate”. 

 

On the side of the policy entrepreneurs who seek to promote simplified methods, we expect 

to see concepts speaking directly to the superiority of simplified methods.  

 

“Simplified methods are clear and transparent”, “Simplified methods are easier to 

administer”, “Simplified methods provide greater predictability”, “Simplified methods have 

lower compliance costs”, and “Simplified methods are more suited to the reality of 

developing countries.” 

 

After the global financial crisis and with the start of the BEPS reform agenda, we also expect 

to see the established epistemic community trying to bring the emerging policy entrepreneurs 

in line with the dominant discourse, assuming a greater area of the latter’s domain. This 

includes going some way in accommodating the policy entrepreneurs’ concerns for the need 

for greater simplification. Yet, to make such an option palatable for the epistemic community 

the simplified methods will need to be adjusted, which in practise means bringing simplified 

methods more in line with the ALP as expressed in the following concepts: 

 

“Make simplified methods less ridged”, “Relax the legal standing of simplified methods”, 

“Make simplified methods optional”, “Make the definition of benchmark price 

transparent”,
120

 and “Limit the applicability of simplified methods to certain sectors”.  
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We also expect there to be actors that make a point out of distinguishing between simplified 

methods and formulary apportionment. Whereas the former believe that they are in line with 

the ALP and see simplified methods as a way of working within the current system, the latter 

ultimately suggests a clear break with the dominant principle. We therefore hypotheses that it 

is in the interest of the emerging policy entrepreneurs to present simplified methods as 

something different from formulary apportionment.  

 

“Simplified methods should be clearly distinguished from formulary apportionment”. 

 

In the subsequent sections, we use DNA to analyse how the discursive battle between the two 

camps is fought, based on the concepts identified in the current section. First, however, we 

offer a brief note on our methodological approach.  

 

 

 

7. Methodology 

 

Using discourse network analysis (DNA), we analyse how discourse coalitions evolve and 

interact with opposing coalitions in a dynamic perspective, and how the competitive use of 

concepts translates into effective decisions. We chose to work with DNA for our analysis as 

it represents a unique methodology to combine social network analysis with qualitative 

content analysis, with a special emphasis on the systematic analysis of longitudinal discourse 

dynamics.
 121

  This allows us to map not only existing discourse coalitions for a given period 

of time but also to map the changes that have occurred over time, and to compare the co-

evolution of both actor coalitions and concept clusters.  

 

The DNA software satisfies two important objectives: first, to assign statement tags to time-

stamped text data, and second, to convert these structured data into different networks.
122

 The 

software allows for qualitative annotation of documents, imported as text data. In the text, 

different actors’ statements were manually encoded, forming the basic unit of analysis. Every 
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statement that disclosed an actor’s opinion regarding simplified transfer pricing methods 

and/or the ALP was manually coded using the set of predefined concepts introduced above. 

The initial set included 5 concepts with 4-6 sub-concepts, all informed by our initial literature 

review. The concepts were grouped at a later stage of the analysis, in order to simplify the 

visualisation of the political discourse surrounding simplified methods. 

  

Concepts are defined as clusters of opinions, policy preferences or justifications for positions, 

in our case, in favour of or against simplified methods and/ or the ALP. In addition to the 

concept a statement refers to, four additional variables were defined, in order to capture 

important information about each statement. These variables were Person, Organisation, 

Agreement and Forum. Person refers to the actor who utters a statement. It was not always 

possible to identify this information for each statement, such as in the case of anonymous 

meeting reports or discussion draft comments that were issued in the name of an organisation. 

  

Organisation then defined the affiliation of the person, who made the statement. 

Organisations were grouped into the following main categories (some with sub-categories): 

Government, Intergovernmental Organisations, Industry, Academia and Think Tanks, 

Accounting and Law Firms, Civil Society and Media. Agreement is a dummy variable which 

indicates whether an actor agrees in his/her statement with the concept referred to or not. This 

distinction between agreement and disagreement is critical, as opposing coalitions often refer 

to the same concepts but with differing positions. If these differences were ignored, opposing 

discourse coalitions would be grouped together in spite of their rivalling stances. Lastly, the 

Forum variable refers to the context in which a statement was made, such as the process of 

OECD discussion drafts and comments, conferences and meetings or media. 

 

The DNA software allows for a number of different network types to be established from the 

coded data: concept networks, affiliation networks, congruence networks, and conflict 

networks. Concept networks represent a content-centred approach to discourse analysis, 

which focuses on questions such as which concepts co-occur frequently and which are used 

separately and by whom? What circumstantial events impact the use of certain concepts and 

how does their use vary over time? Which are the concepts that certain actors refer to most 

frequently or only rarely? By calculating the weight of concepts by means of how frequently 

they are referred to by actors, the concept network thus helps to illustrate empirical, rather 
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than theoretical links between concepts. This type also allows to expose overlapping topics or 

concept clusters. 

 

Affiliation networks illustrate the link between concepts and actors by connecting them 

graphically: a (central) concept is connected to all the actors that refer to the respective 

concept. Moreover, they display the interconnectedness of actors by use of concepts: an actor 

can be linked to several concepts. Agreement or disagreement with a concept are displayed in 

separate networks but can be combined into multiplex networks. This method thus results in 

clusters of actors surrounding a concept and allows an illustration of affiliated actors. 

 

The congruence network, on the other hand, only displays actors. It connects them according 

to the frequency with which they refer to the same concepts. The resulting clusters in the 

network explicitly maps advocacy coalitions established in the discourse. This type of 

network therefore measures and visualises mutual attachment of actors by means of their use 

of concepts. 

 

Unlike the preceding types of networks, the conflict network does not represent the similarity 

between concepts used and / or actors that use them, but their dissimilarity. The resulting 

network is similar to an affiliation network but displays both congruence and conflict in 

different colours. This allows for an illustration of both conflict between and within advocacy 

coalitions.  

 

6.1 Data collection and selection 

 

The data selection for the following analysis was designed to capture the public discourse 

surrounding simplified transfer pricing methods, as defined in section 2. The data 

includes a range of document types, including written comments on various OECD 

discussion drafts related to transfer pricing, in addition to other publications by private sector 

stakeholders, accountancy and law firms, civil society organisations and independent experts, 

(meeting) reports and tax policy related guides published by intergovernmental organisations 

(OECD, United Nations, World Bank), the US Senate and other governmental agencies 

hearings and publications, and finally online newspaper articles. All data was published 

between 1995 (i.e. the year of the release of the first Transfer Pricing Guidelines (TPGs) by 

the OECD) and 2018. Written documents were complemented by semi-structured interviews 
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conducted from September throughout December 2018 with former and current members of 

the transfer pricing committees of the OECD and the UN.  

 

The primary means of data collection was through desk research, using subject-specific 

professional websites by inter- and non-governmental as well as private organisations and 

tax-related businesses and media outlets, newspaper databases and web-based search engines, 

as well as institutional archives (OECD, UN). 

 

In order to capture as many relevant publications referencing a simplified method to transfer 

pricing as possible, the following search strategy was employed: 

 

Concept 1 Concept 2 Concept 3 Concept 4 

Transfer pricing Simplified method/s Sixth method Brazilian method 

Transfer price/s Simplified approach Argentina Fixed margin method 

 Alternative method/s India Fixed margin/s 

 Alternative approach Reference price  

  Market price  

 

These main search terms were based on our previously determined definition of simplified 

methods, as discussed in section 2. The search terms are grouped according to the concept 

they are referring to. The identification of concepts was in turn informed by our initial 

literature search, from which we got an indication of the contexts in which public discussion 

of simplified methods has taken place, be it in connection with the work of the Working Party 

6 at the OECD or in the discussion surrounding transfer prices for commodity transactions.  

 

Inclusion criteria for the data were that the documents included opinions and statements on 

simplified transfer pricing methods and/or the ALP, such as advantages and disadvantages 

thereof, rather than value-free statements or explanations of their applicability. Only non-

academic publications were considered in order to represent the public discussion on 

simplified methods. The latter decision resulted in the exclusion of a rather large number of 

sources. 

 



 33 

During the data collection, difficulties were encountered which considerably limited the 

number of documents available for analysis. Of greatest consequence was the so-called 

‘thirty-year-rule’, which provides that a large number of government documents remain 

unavailable to the public for the thirty years after they were created. The rule unfortunately 

also pertained the vast majority of OECD documents, including minutes of meetings and 

negotiations within Working Party 6 – the forum of greatest interest to the present analysis – 

and for the entire period of interest.  

 

Additionally, public interest and discussion of transfer pricing remains rather limited. Given 

the highly technical nature of the topic, the discussions typically excludes most mainstream 

media. A number of civil society organisations and think tanks have become interested and 

rather vocal on the subject, but wider interest was sparked only after the financial crisis in 

2009. Another limiting influence on the sources of public discussion of transfer pricing 

matters is that the OECD practice of releasing discussion drafts for public comment was 

established only in the second half of the 2000s. 

 

Because of this limited access to written institutional and governmental sources, we 

complemented our analysis of the public discourse over transfer pricing with interviews of 

key informants. We adopted a semi-structured approach to interviewing as it is commonly 

believed to be an approach that allows interviewees to express themselves in a more 

unrestrained manner,
123

 increasing the chance of capturing people’s beliefs and attitudes. We 

did not choose key informants through random sampling but rather identified and selected 

people for interviews based on their position and assumed ability to offer insights into the 

discussions and processes surrounding simplified methods.   

 

8. Empirical Analysis 

 

7.1 Four periods of public debate on transfer pricing  

 

As stated earlier, we have divided the empirical analysis into four time periods in order to 

showcase the development over time in the discourse and actors involved.  
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Phase 1 starts mid 1990s with the release of the 1995 TPGs by OECD and lasts until the 

arrival of the global financial crisis of 2008. Whereas previously the lack of administrative 

guidance in most countries had been an obstacle to the application of the ALP, the 1995 

TPGs stipulated the methods by which to apply it. Following the release of the TPGs and 

until 2000, the TPGs were expanded to include guidance on intangibles, cross-border 

services, cost contribution arrangements, and advanced pricing arrangements.
124

  

 

In 2004, the UN Tax Committee was upgraded from an ad-hoc group to a permanent expert 

committee. Two UN-led Financing for Development conferences were held, in Monterey in 

2002 and in Doha on the eve of the financial crisis in 2008. The UN-led Financing for 

Development conferences represent the only multilateral setting where the international 

community has discussed the concept of “financing for development” in a comprehensive 

way.
125

 Yet,  globalization-related tax issues such as the under-taxation of multinationals and 

extractive industries, inter-state tax competition to attract foreign capital, and capital flight 

did not feature prominently in the final declaration of either summit. At the 2002 UN Summit 

in Monterrey, the UN encouraged greater tax cooperation “…giving special attention to the 

needs of developing countries and countries with economies in transition”, yet the final 

declaration made little mention of taxation.
126

 Globalization-related tax issues were 

completely neglected in the Monterrey declaration.
127

   

 

 The 2008 Doha Declaration contains only few more references to tax.
128

 Combating tax 

evasion and strengthening technical assistance, however, are now explicitly mentioned. The 

final declaration was weakened by significant political pressure from the US and other allies, 

resulting in no actual decisions or firm official declarations on the issue. Nonetheless, as 

argued by Lesage et al., whereas Doha might have taken only a weak stance in their outcome 
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documents, the Financing for Development process at this stage helped catalyse a more 

inclusive engagement on the international tax agenda, involving in the discussion not only 

governments but other international organizations and NGOs.
129

 

 

Phase 1 is also the period in which we see the first simplified transfer pricing method regimes 

emerge, notably in Brazil in 1996 and Argentina 2003. Brazil’s transfer pricing regime was 

established in 1996 in the context of wider economic reform initiated by Fernando Henrique 

Cardoso, Brazil’s then president. Amongst others, his aim was to streamline and simplify tax 

collection
130

 in a legal context that critics have called a “wild hairy beast, topped with a crust 

so thick it takes a vast amount of time, experience and expertise to get to the bottom of the 

policy underlying much of the legislation”.
131

The bill that introduced transfer pricing 

legislation was passed specifically in order to address transfer pricing schemes that resulted 

in tax evasion.
132

 As already mentioned, the main distinction of Brazil’s transfer pricing 

methods come down to their use of fixed profit margins. The deviation of the Brazil method 

from the OECD standard methods was justified by the former being “easy to apply by 

taxpayers and simple to audit and control by tax authorities”.
133

 

In 2003, Argentina introduces the so-called sixth method, which we discussed in a previous 

section. The adoption of the method in national transfer pricing rules followed significant 

effort by the country’s Federal Administration of Public Revenues to curb tax evasion 

through manipulation of transfer prices on primary products.
134

 The name of the new transfer 

pricing legislation was derived from the respective amendment to the sixth paragraph of 

Article 15 of the Argentine Income Tax Law (LIG), which applies to commodity exports 

where international intermediaries (a trading entity), frequently located in low or zero tax 
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jurisdictions, are involved
135

. Following in Argentina’s footsteps, Zambia introduced the 

sixth method for the copper industry. In 2008, the Zambian Ministry of Finance amended the 

transfer pricing provisions of the country’s Income Tax Act, requiring mining companies to 

calculate all related party mineral sales according to global reference prices.
136

 

 

Despite the developments mentioned above including the adoption of simplified methods in 

Brazil, Argentina and Zambia, there is practically no public discussion of transfer pricing 

methods during this first period.
137

 The few mentions detected in our analysis originate in the 

OECD and the discourse is one in support of the ALP. The ALP is seen as “well established”, 

representing the closest thing we have to market prices, and essential for the promotion of 

FDI. During this period, the Accounting and Law firms come out once publicly in support of 

the ALP as well standard TP-methods. There is from the beginning - and through all four 

time periods – a wide held understanding that the ALP is complex, somewhat ambiguous and 

that its establishment involves large compliance cost for tax payers and collectors. Whilst not 

speaking directly about simplified methods, methods that were seen as diverging from the 

standard methods and by extension the ALP, were seen as distorting level playing field 

among countries and undermining international agreement to reduce the risks of double 

taxation. 
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Figure 1: Concepts reference by actors in period I, 1996 – 2008
138

 

 

The second period lasts from late 2008 to early 2009 to the release of the updated version of 

the OECD TP guidelines in 2010. At this stage we see the public debate on transfer pricing 

becoming significantly more animated and more actors getting involved. The public debate is 

still dominated by the OECD, but the involvement of accounting and law firms significantly 

increases.  

 

In the aftermath of the global financial crisis, G20 countries were joining forces to confront –

amongst other issues – the increasing need for domestic resource mobilization and 

collecting tax revenues from multinationals. Greater attention was paid to the transfer pricing 

practices employed by MNEs, with company structures acknowledged as becoming 

increasingly complex.  

 

It was during this period that the tax-transparency agenda was revived, emphasizing the co-

operation between tax authorities in investigating international tax avoidance and evasion.
139
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the actors during this period, not absolute activity over all observation periods 
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Complex business structures trending national boarders were acknowledged to pose 

particular challenges for developing countries.
140

 During a joint meeting of the OECD’s CFA 

and the Development Assistance Committee (DAC) in the beginning of 2010, it was decided 

to set up an informal Task Force on Tax and Development to support the development of 

more effective tax systems in developing countries. The Task Force is composed of 

representatives from OECD member countries, business, donor agencies, developing and 

emerging economies and civil society as well as UN, IMF, WB and regional organizations 

such as the Inter-American Centre of Tax Administrations and the African Tax 

Administration Forum. 

 

2009 was the year that the UN Tax Committee mandated its transfer pricing subcommittee to 

develop a practical manual on transfer pricing. The UN Tax Committee, while echoing the 

view of the OECD in favour of the ALP and an internationally coordinated approach, also 

expresses that simplified TP methods might suit the reality of developing countries better 

than the traditional transfer pricing methods based on the arm’s length principle.
141

 During 

this time, transfer pricing issues starts appearing on the radar of civil society organisations as 

well, who challenge the accuracy of the ALP and the suitability of these methods for 

developing countries. The entrance of the UN Tax Committee signifies – at least in theory – 

the more direct involvement of developing countries.  

 

The transfer-pricing related arguments appearing in the public debate during this period are 

more varied, although the OECD as the dominant player still relies on the same arguments 

seen in the last period, focusing on advantages of the ALP and the need for an internationally 

coordinated approach. The option of using simplified TP methods enters the debate for the 

first time. It was immediately after the 2010 updated TPGs were approved that the OECD 

started working on revising the guidelines on safe harbours, acknowledged as a way of 

simplify transfer pricing compliance and administration.
142
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Similarly, accounting and law firms acknowledge that simplified TP methods can be 

transparent, easier to administer and cheaper. These concessions are most often uttered by 

firms located in developing countries or countries that actually implement simplified methods 

such as Brazil or India. However, the group puts forth a series of conditions to make 

simplified TP methods more acceptable i.e. in line with the ALP. The ways they suggest to 

bridge the gap between the simplified and the standard TP methods include increasing 

transparency of the benchmark price setting, making simplified methods less rigid (that is, to 

allow for comparability adjustments when using quoted or benchmark prices) as well as 

limiting their applicability to specific sectors or even export products.  

 

 

Figure 2: Concepts reference by actors in period II, 2009-2010 

 

The third period lasts up until the launch of the BEPS initiative in 2013 and the release of the 

UN Practical Manual on Transfer Pricing for Developing Countries that same year. During 

this period, the public debate increased significantly.  

 

The BEPS initiative was launched at the request of the G20 in 2013 to identify and address 

the causes of the loss of revenue from corporate income tax. Concerns over tax planning by 

MNEs had intensified considerably since 2011. The worldwide economic downturn, which 
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forced governments world over to cut public spending, made revenue losses due to base 

erosion and profit shifting increasingly hard to ignore.
143

. The tensions were amplified by 

media exposure of tax planning schemes of high-profile MNCs, including Starbucks, Google, 

IKEA, Amazon, and Apple. Greater public awareness was prompted by public parliamentary 

hearings and increased involvement of the civil society, spearheaded by the Tax Justice 

Network,
144

 resulting in what observers called a “perfect storm”. The G20 demanded 

action.
145

  

 

The G20 Leaders meeting in Mexico in June 2012 explicitly referred to “the need to prevent 

base erosion and profit shifting” in their final declaration.
146

 This message was reiterated at 

the G20 finance ministers’ meeting in November 2012. The final communiqué stated that the 

ministers, “welcome the work that the OECD is undertaking into the problem of base erosion 

and profit shifting and look forward to a report about progress of the work at our next 

meeting’.
147

 Also in November of the same year,, UK’s then Chancellor, George Osborne, 

and Germany’s Minister of Finance, Wolfgang Schäuble, issued a joint statement (backed by 

France’s Economy and Finance Minister, Pierre Moscovici) calling for coordinated action to 

strengthen international tax standards and for states to back efforts by the OECD to identify 

loopholes in tax laws.
148

 US President Barack Obama soon after voiced similar concerns over 

the income-shifting behaviour by MNEs.  

 

The OECD was called upon by the G20 finance ministers to develop an action plan to 

address BEPS in a coordinated and comprehensive manner. In the first instance, the OECD 

issued a report on Addressing Base Erosion and Profit Shifting, in February 2013, 

recognizing amongst other things the increased separation between the location of where 
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actual business activities and investment are taking place and the location where profits are 

reported for tax purposes.
 149

 The report was followed the same year by an Action Plan, 

proposed by the OECD and endorsed by the G20, which sought to counter the tax avoidance 

strategies by MNCs through the implementing a series of fifteen actions.
150

 Transfer pricing 

issues formed a substantial portion of the subject matter of the BEPS agenda.
151

 Regarding 

transfer pricing, bold commitments were made at the first meeting of the Global Forum on 

Transfer Pricing in 2012: The OECD General Secretary Ángel Gurría announced that “the 

time has come to simplify the rules and alleviate the compliance burden for both tax 

authorities and taxpayers”. Similarly, Pascal Saint-Amans, the director of the OECD Centre 

for Tax Policy and Administration (CTPA) stressed that “it is essential to simplify and 

strengthen the TP rules for the benefit of both developed and developing economies, as well 

as for businesses.” 
152

  

 

The launching of the BEPS action plan coincided with greater participation in the public 

debate on transfer pricing in part due to the public discussion drafts released by OECD, 

which by the second half of the 2000s became one way of opening up the OECD decision 

making process to broader participation. Especially civil society organization and accounting 

and law firms become more active during this time, whilst developing countries continued to 

be largely silent in the debate.
153

  

 

It was also during this time that the UN Tax Committee came to take a more notable stand as 

in preparation for the release of its own TPGs. 2013 marked the launch of the UN Practical 

Manual on Transfer Pricing for Developing Countries, where the Committee sought to 

provide more user-friendly guidance on transfer pricing in particular for developing country 

administrations. Whilst the UN Practical Manual remains committed to the ALP, it did 

include a chapter on country transfer pricing practices that differ from the OECD methods. 
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One of the countries included in the UN Practical Manual was Brazil but also India.
154

 In 

2012, the Government of India introduced an advance pricing agreement (APA) regime with 

a view to reducing transfer pricing litigation. 

 

By the end of the third period, in 2013, it is clear that two coalitions adopting distinct 

discourses have formed. On the one hand, there is the “ALP only”-camp, led by the 

accounting and law firms, on the one hand, who categorically oppose any transfer pricing 

regime that does not conform with the ALP. An opposing stance takes the “pro simplified TP 

methods”-camp, led by the civil society organisations, which advocate for a simplification of 

the current transfer pricing rules. 

 

Thematically, the discussion centers around the complexity as well as the ambiguity of the 

standard TP methods contrasted to the relative easier application of the simplified TP 

methods. However, the “ALP only”-camp also points to the lack of precision of the 

simplified TP methods and the additional burden companies face by having to apply these. 

Most critics stressed that these country-specific regulations, diverging from the widely 

applied standard methods, carry a risk of leading to double taxation for companies. In an 

effort to undermine the simplified TP methods, the “ALP only” therefore stresses the fact that 

the ALP has been firmly established through international cooperation, and alluding to the 

uncertainty that would come from breaking with this international norm by adopting 

simplified methods. Governments, particularly from BRICS countries, who have adopted 

such simplified methods, are forced to defend their decision on diverging from the 

international consensus.  

 

The UN tax committee, for its part, was visibly taking a bridging position during this third 

period. The committee acknowledges the benefits of simplified TP methods to developing 

countries but at the same time insisted on the need to make the methods more lenient (and 

more similar to the ALP-like methods) in order to safeguard international tax cooperation. 

Their overall favorable position towards simplified methods does not go unnoticed by 

accounting and law firms, which consequently seek to undermine the UN’s subcommittee 

working on transfer pricing issues by referring to the fact that subcommittee members serve 

in their “personal capacity” and are thus less representative than the BEPS Inclusive 
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Framework who continue to support the ALP
155

. The tension between these two divergent 

positions as one of the key battlegrounds becomes even more apparent when we turn to the 

fourth period.  

 

 

Figure 3: Concepts reference by actors in period III, 2010 – 2013 

 

The final period that we analyse ends in mid 2018 and includes the release of the most recent 

update of the OECD TPG in 2017.  In early 2016, G20 called on the OECD to develop an 

Inclusive Framework to monitor the implementation of the BEPS project globally. This 

involved interested non-OECD countries and jurisdictions committed to implementing the 

BEPS project, including developing economies, who would participate “on an equal 

footing”.
156

 To these ends, the decision making body for the OECD's work on tax, CFA, was 

opened up to “interested and committed” countries who could participate in implementation 

as ‘BEPS associates.’
157

 According to the OECD Background Brief Inclusive Framework on 

BEPS, “Members of the Inclusive Framework on BEPS are entitled to attend and take part to 
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the decision-making process in all BEPS-related meetings of the CFA and its subsidiary 

bodies”.
158

 Since the establishment of the Inclusive Framework, no meeting in the CFA with 

substantial discussion has taken place but the subsidiary bodies (Working Parties) are 

working and will be reporting to the CFA where “senior officials of [Inclusive Framework] 

member countries can: i) decide, on a consensus-based approach, on the working groups' 

outcomes; ii) hold further discussions on issues working groups could not reach consensus 

on; or iii) require the working groups to carry out further work.”
159

 

 

The broadening of participation in key working parties and decision-making bodies has so far 

not been reflected in a more productive debate on transfer pricing. In the fourth period the 

public discourse undergoes two significant changes pushed by the actors in the “ALP only”-

camp. Firstly, relatively recent arguments that only emerged during the third period analyzed 

above, are expanded and soon dominate the debate. The “ALP only”-camp changes the tone 

of the debate and is seen directly attacking simplified TP methods as being in conflict with 

the ALP and thus undermining international cooperation by breaking the spirit of convention 

9 of the UN and OECD Model Tax Conventions. Simplified TP methods are accused of 

being inaccurate and the source of double taxation for enterprises operating in countries 

adopting simplified methods.   

 

The direct attacks from the “ALP only”-camp constitutes the bulk of the statements (41%) 

captured in the public debate during this period, with some dismissing simplified methods 

with rather strong and questionable arguments: “Developing economies should not be able to 

'have their cake and eat it”
160

. It is followed by demands to transform simplified TP methods 

(29%). These demands resemble what was previously referred to as efforts to bridge the 

divide between the simplified and the standard TP methods, with the consequence that 

simplified TP methods would lose the characteristics that distinguish these rule-based TP 

methods from the standard methods that allow for greater discretion on behalf of both tax 

payers and tax collectors. The main demands are to make simplified TP methods less rigid, 

i.e. allow for comparability adjustments, remove them from formulary apportionment, relax 

their legal standing, i.e. define them as anti-avoidance measures only, and make them 
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optional. Both types of arguments, those directly attacking simplified TP methods and those 

seeking to modify them, only emerged in the third phase and became dominant after 2014. 

 

There is some ambiguity with regards to the position of the “ALP only”-camp in this fourth 

phase. 15% of the arguments made by the “ALP only”-camp mention features of simplified 

TP methods, including transparency, predictability, simplicity and cost in a positive light. A 

closer examination reveals that these arguments are put forth by companies based in countries 

that have put in place simplified methods, such as for example Shell Brazil: “In essence, 

fixed margins are easier to follow, regulate and inspect.”
161

  

 

Additionally, while the camps remain unchanged, the intensification and accentuation of the 

debate is accompanied by a broadening of the “ALP only”-camp. First, the industry as a 

stakeholder group has been activated and now makes the second most active player in the 

public discourse on transfer pricing after the accountancy and law firms.  

 

Second, the Platform for Collaboration on Tax, initiated by the G20 and formally established 

in 2016, emerges as a voice in support of the main tenets of the “ALP only”-camp. This is 

significant insofar as this later development unites the most important international financial 

institutions and the UN in providing technical assistance in tax matters to developing 

countries, overall taking a favorable stance towards of standard TP methods.
 162

 After having 

been an important player in relative terms during one period, the UN Tax Committee 

becomes largely silent on the topic after its TPGs are published in 2013. 

 

In contrast, the “pro simplified TP methods”-camp shows no transformation comparable to 

that of the “ALP only”-camp, neither in its discursive strategy nor in the composition of its 

camp. Although the group has stepped up its efforts as well, it has fallen far behind the “ALP 

only”-camp when considering their participation and control over the public discourse (16% 

versus 50% activity compared to the “ALP only”-camp in phase 3 and 4).  

 

What appears to make matters worse for the “pro simplified TP methods”-camp is that so far, 

they have been inept to come up with a unified response that would mollify the two main 
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arguments raised against them; namely that simplified TP methods are inaccurate and that in 

order to be compatible with the ALP adjustments are needed (i.e. simplified methods should 

be less rigid). Instead, the “pro simplified TP methods”-camp continues to emphasize the 

ambiguity of the ALP (20%) which is widely uncontested, and that the ALP is not close to 

the market price, a claim that is neither controversial. Defenders of the ALP will typically 

argue that the principle is not a perfect estimation of the market price but it is the best option 

available. As argued by KPMG representatives, “the ALP, while being very complicated to 

apply in some cases and leading to disputes in others, remains theoretically sound… To some 

extent, the current debate on the ALP brings to mind Winston Churchill’s famous statement 

on democracy, as expressed in the UK’s House of Commons in 1947: “Democracy is the 

worst form of government, except for all the others”.”
163

 

 

 
Figure 4: Concepts reference by actors in period IV, 2014 - 2017 

 
 

7.2 Findings and conclusion  

 

Our empirical analysis demonstrates that the debate over transfer pricing has become 

increasingly politicised. The evolution of the debate over the four timer periods illustrates 
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how the topic of transfer prices has changed from being an issue for experts and technocrats 

in the late 1990s early 2000s to become increasingly central on the political agenda from 

2009 onwards. This has posed challenges to the epistemic community. While devising rules 

for transfer pricing used to place in closed group of like-minded specialists from OECD 

member countries, the epistemic community has seen its authority challenged after the global 

financial crises. We find that the epistemic community has reacted to this challenge with a 

two-sided strategy. Firstly, it started to defend its policy project by reaffirming the accuracy 

and fairness of the ALP, the positive effect of the principle on FDI and international 

cooperation and that the standard methods was indeed technically and financially feasible for 

countries and companies alike to implement. With this strategy, there is little room for any 

convergence with those in favour of simplified methods.  

 

The second strategy focuses on the epistemic community proactively diffusing its position 

beyond the OECD and accommodating some of the concerns voiced by its critics. Over the 

last three time periods, an increasing number of actors have been included in the TP debate, 

which have contributed to diffusing the OECD norms beyond the epistemic community. This 

process has taken place through the OECD itself opening up, as for instance through the 

BEPS Inclusive Framework. The move towards including “BEPS associates” at a point in 

time when the bulk of the substantial discussion is over and the focus shifts to 

implementation, makes it hard to see whether there is a genuine attempt to create a level 

playing field or rather an attempt to co-opt potential future sympathizers of simplified 

methods. Other actors become increasingly involved on the topic as well, such as the UN 

Expert Committee, other international organisations and regional bodies such the African Tax 

Administration Forum (ATAF) and the Inter-American Centre of tax administrations 

(CIAT).
164

 Expect for perhaps the CIAT, these organisations largely agree with the epistemic 

community on the ALP as an underlying principle on transfer pricing issues. The agreement 

between the different organisations is neither surprising given that there is also a case of 

‘revolving door’ happening between the international organizations, where individuals move 

from one organization to another, in the process shaping the organization’s position on the 

topic.
165
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At the same time, the epistemic community can be seen as having made some concessions to 

the simplification camp since at least the second period, inducing measures such as giving 

greater focus on APAs in the 2010 revision of the OECD TPGs, the OECD’s work on safe 

harbours from 2010, and the inclusion of country examples of simplification in the UN 

Practical Manual on TP in 2013. This might be interpreted to the fact that the criticism levied 

against the ALP – particularly with regards to the complicated nature of its application, and 

relatedly, the unsuitability of standard TP methods to the developing country contexts – have 

not fallen on deaf ears.  

 

Yet, making concessions in the form of tolerating simplification measures does not mean that 

the epistemic community is moving away from the ALP. On the contrary, it remains firmly 

committed to the principle. We interpret this as the epistemic community trying to win ways 

with developing countries by showing them that simplifying whilst adhering to the ALP is a 

possibility but it has to be done according to the methods of the OECD. Whilst the experts 

are extending a hand to the “pro simplified TP methods” camp, they are doing so without 

compromising on its core beliefs and policy prescriptions. Rather the epistemic community is 

engaging in a pre-emptive integration as a way to absorb and pacify the “simplified TP 

methods” camp.  

 

Over the same period the “pro simplified TP methods”-camp is clearly on the defence. After 

entering the stage in the second period, they largely keep to the same arguments for 

simplified methods and against the standard methods and the ALP throughout the four 

periods. Because the two groups have a fundamentally different understanding about whether 

simplified methods are or are not in fact in line with the ALP, they are not able to find 

common ground. Over the period we also see that the policy entrepreneurs are not able to 

effectively counter the epistemic community’s arguments against simplified methods nor  

build a broader coalition for a rule-based approach.  

 

As the analysis shows, the TP debate is not about technicalities but is a struggle over 

principled beliefs about cause-and-effect relationships when it comes to representation of 

intra-company transfers with a view to curb profit shifting and enforce adequate taxation. If 

the “pro simplified TP methods”-camp will not lose ground, it has to broaden its alliance but 

also to find compelling arguments that respond to the charges launched against simplified 
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methods. This as the epistemic community is successfully extending its hegemony. We find 

that this extension is taking place through the co-optation of a greater number of actors and 

organizations in what is fundamentally an OECD-led policy making process on transfer 

pricing methods. And by incorporating simplification measures in the conventional OECD 

TP recommendations, which in practise means that trying to redefine simplified methods so 

that they are in line with the ALP from the view of the epistemic community.  

A premature end of the debate over simplified methods would not only have consequences 

for the plurality of transfer pricing methods available to countries, it would also mean a 

forgone opportunity for a more profound public debate over the fundamentals of corporate 

taxation. 
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